
M E M O R A N D U M 

TO:  Chris Rozansky 
City of Naples Airport Authority 

FROM: KAPLAN KIRSCH & ROCKWELL LLP 

DATE: March 26, 2021 

SUBJECT: Aircraft Noise Restrictions 

As you requested, this non-confidential Memorandum responds to questions regarding the nature 
of the Airport Authority’s obligations arising from its receipt of federal and state airport grants, in 
particular obligations relating to aircraft operating restrictions.  This Memorandum provides the 
basic answers, but as you will see, several of these issues have subtleties and nuances that would 
require a far more detailed Memorandum to fully explain.  We would be happy to provide 
additional detail on any specific issue if that would be helpful. 

Question 1. Ramifications of not taking FAA/FDOT grant funds: 

a. What airports have taken that action and how successful have they been with 
respect to Capital Improvements and Operational budgets? 

It is very unusual for an airport to decline FAA (and FDOT) grants, primarily for two reasons.  
First, of course, the vast majority of airports welcome and depend upon the grant funding to meet 
capital needs and are willing to accept the additional regulatory burden of the grants (discussed 
below) to secure that funding. 

Second, declining FAA grants does not free an airport sponsor from a number of important laws, 
regulations, and federal obligations that limit an airport sponsor’s ability to adopt operational 
restrictions.  These continuing restrictions fall into three principal areas: 

20-Year Grant Term.  FAA grant obligations last for 20 years after the date of the grant.  Thus, 
declining to accept FAA grants in any year means that the airport sponsor remains subject to all of 
the grant conditions and FAA regulation for the next 20 years, even if the airport sponsor does not 
accept any further FAA grants.  During that time, the airport sponsor must fund the airport’s capital 
expenses without FAA support.  Thus, an airport sponsor must be willing to accept a substantial 
financial and regulatory burden for 20 years with no reward until the end of the 20-year period. 
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Perpetual Obligations.  FAA grants for the purchase of property last in perpetuity and all of the 
Grant Assurances continue to apply even if the airport sponsor does not accept any further grants.  
Similarly, airport property that was obtained from the United States through the Surplus Property 
Act or similar transfer is required to be used as airport property in perpetuity and is subject to 
conditions very similar to the Grant Assurances themselves.  The FAA can agree to release an 
airport sponsor from those perpetual obligations for a specific reason, usually to allow the sponsor 
to use a portion of the airport for non-aeronautical development to generate revenue for the airport.  
However, the FAA strongly resists releasing those obligations to allow for the closure of an airport 
or to allow restrictions on aviation use.  We would need to research the history of property 
acquisitions at Naples to determine if any Airport property is subject to the Surplus Property Act 
or was acquired with grant funds. 

In addition, certain specific Grant Assurances are perpetual, even if the original grant agreement 
has expired: grant obligations that implement federal law concerning use of airport revenue, civil 
rights, and prohibiting exclusive rights.  These restrictions continue so long as the airport is 
operational. 

Airport Noise and Capacity Act.  The Airport Noise and Capacity Act of 1990 (ANCA) and its 
implementing regulations (Part 161)1 impose significant restrictions on the ability of airport 
sponsors to adopt operational and access restrictions.  Importantly, a recent U.S. Court of Appeals 
decision held that ANCA applies to the sponsors of all public airports, even if the airport sponsor 
does not receive federal grants.2 Thus, even if the Authority stopped accepting FAA grants, it 
would remain subject to ANCA. 

The FAA approval process under ANCA and Part 161 is onerous and the FAA manages the process 
in a manner designed to discourage applications.  The six criteria for FAA approval, which allow 
considerable room for FAA discretion and policy preferences, require that the airport sponsor 
demonstrate that:  

1. the restriction is reasonable, nonarbitrary, and nondiscriminatory; 
2. the restriction does not create an unreasonable burden on interstate or foreign 

commerce;  
3. the restriction is not inconsistent with maintaining the safe and efficient use of the 

navigable airspace; 
4. the restriction does not conflict with a law or regulation of the United States; 
5. an adequate opportunity has been provided for public comment on the restriction; 

and, 
6. the restriction does not create an unreasonable burden on the national aviation 

system.3

1 49 U.S.C. §§ 47521-47534.  FAA regulations implementing ANCA are found at 14 C.F.R. Part 161. 

2 Friends of East Hampton Airport v. Town of East Hampton, 841 F.3d 133 (2d Cir. 2016). 

3 49 U.S.C. § 47524; 14 C.F.R. § 161.305. 
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Because of ANCA’s onerous requirements, since 1990, only one new airport use restriction has 
been adopted through the ANCA process – the Naples Stage 2 ban.4  Moreover, because the Naples 
Stage 2 ban affected only Stage 2 aircraft, which have now been phased out of operation 
nationwide, any proposal to adopt new restrictions would have to follow the onerous FAA approval 
process for restrictions on Stage 3 and higher stage-rated aircraft summarized above. 

The FAA has implemented its authority under ANCA in a way that has discouraged airports from 
even seeking approval under the Part 161 application process.  The FAA has rejected the only two 
Part 161 applications (for LAX and Hollywood-Burbank) that were accepted for final review.  The 
FAA has rejected as incomplete several other Part 161 applications and required such onerous 
additional study that the applicant simply stopped the process and never sought or submitted a 
final application.5  Further, the FAA has exercised its discretion to construe as narrowly as possible 
the exceptions and “grandfather” provisions Congress included in ANCA in order to prevent the 
enlargement or expansion of any pre-ANCA restrictions.6

In addition to meeting ANCA’s onerous requirements, the DC Circuit in the Naples case held that 
compliance with ANCA does not automatically mean compliance with the Grant Assurances.  As 
discussed below, the FAA in recent years has taken a very aggressive stance that most operational 
restrictions violate the Grant Assurances.  Accordingly, an airport sponsor could face two 
substantial hurdles to adopting an access restriction: complying with the Grant Assurances and 
complying with ANCA, even if the grant obligations had expired at that airport. 

4 City of Naples Airport Auth. v. FAA, 409 F.3d 431 (D.C. Cir. 2005). 

5 There is no official docket or listing of Part 161 applications, but we are aware of a number of letters from FAA 
officials effectively rejecting proposed Part 161 studies as incomplete or inadequate: Letter from L. Griggs, Associate 
Administrator for Airports, to J. Hamel, Metropolitan Airports Commission (MSP) (March 24, 1992) (finding draft 
Part 161 Study regarding curfew on Stage 2 aircraft insufficient); Letter from W. Woodward, Acting Associate 
Administrator for Airports, to Mark Ryan, Metropolitan Airports Commission (Flying Cloud) (Oct. 13, 2000) (finding 
draft Part 161 Study regarding Stage 2 curfew to be inadequate); Letter from Louise Maillett, Acting Associate 
Administrator for Airports, to Rebecca Zwart, Metropolitan Airports Commission (MSP) (June 9, 1999) (finding draft 
Part 161 Study regarding ban on Stage 2 aircraft over 75,000 pounds).  

6 Letter from Woodie Woodward, Acting Associate Administrator for Airports to Mr. Breton K. Lobner, Senior 
Assistant City Attorney (Apr 17, 2000) (applicability of Part 161 to Van Nuys); Letter from Woodie Woodward, 
Acting Associate Administrator for Airports to Mr. Breton K. Lobner, Senior Assistant City Attorney (Feb 18, 2000) 
(applicability of Part 161 to Van Nuys); Letter from Nicholas G. Garaufis, Chief Counsel to The Honorable Brad 
Sherman, House of Representatives (Jan 18, 2000) (applicability of Part 161 to Van Nuys); Letter from Susan L. 
Kurland, Associate Administrator for Airports to Mr. Breton K. Lobner, Senior Assistant City Attorney (Apr 6, 1999) 
(applicability of Part 161 to Van Nuys); Letter from Susan L. Kurland, Associate Administrator for Airports to Mr. 
Breton K. Lobner, Senior Assistant City Attorney (Aug 28, 1997) (applicability of Part 161 to Van Nuys); Letter from 
Susan L. Kurland, Associate Administrator for Airports to The Honorable John Ferraro, President, Council of the City 
of Los Angeles (July 17, 1996) (applicability of Part 161 to Van Nuys); Forman v. Palm Beach County, FAA Docket 
No. 16-17-13, Final Agency Decision (Jan. 10, 2021) (finding that the inadvertent repeal of an ordinance containing 
an history jet ban lost its grandfather status even though the ban was continuously enforced) (appeal pending). 
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Airports That Have Stopped Accepting Grants.  We are not aware of any airport in Florida that has 
stopped taking FAA grants, although there may one.  Nationally, we are aware of only a few 
airports that have stopped taking FAA grants.  Those airport sponsors stopped taking grants in 
order to allow for potential closure of the airport, to obtain additional flexibility to adopt 
operational restrictions, and/or to reduce the regulatory burden after the grant agreements expire.  
For example, the City of Cincinnati closed Blue Ash Airport several years ago after a 20-year 
period of not taking grants.  Santa Clara County, California is considering closing Reid-Hillview 
Airport and has not, therefore, been taking grants since 2011.  East Hampton, NY also stopped 
taking grants for its airport and the grant obligations will expire within the next few years.  Santa 
Monica, California stopped taking FAA grants in 1994 and, after extensive and bitter litigation 
with the FAA, entered into a settlement agreement with the FAA to allow it to close after 2028.  
More details on Santa Monica and East Hampton are provided below.   

Financial Implications.  As your questions imply, an airport sponsor’s decision to stop accepting 
FAA grants shifts the financial burden of capital costs to the airport sponsor, which can be 
substantial.  Although the sponsor can elect to forgo some capital expenses if it intends to close 
the airport, it is important to bear in mind that the grant obligations to maintain the airfield in a 
safe manner and to make the airport available for public use remain in effect during the 20-year 
period.  The FAA may take enforcement action to compel the airport sponsor to undertake capital 
projects the FAA feels are necessary.  The costs of those projects would be borne by the airport 
sponsor, unless it elected to start accepting FAA grants again, and the FAA will not hesitate to 
make those funds available to draw an airport sponsor back into the grant program. 

Grants generally cannot be used for operating costs so failure to take grants would not affect 
operating income.  However, because capital costs would increase in the absence of grant, there 
would be new demands placed on operating revenue and it may be necessary to increase airport 
rents, landing fees, and other charges and fees to fund necessary work. 

Question 2. What requirements do FAA/FDOT impose on airport sponsors that accept grant 
funds? 

Both FDOT and FAA impose exhaustive and onerous conditions on airport grants.  The FAA grant 
obligations are more extensive and onerous, and this Memorandum will focus on those 
requirements. 

Currently, there are 39 Grant Assurances, which, collectively, regulate almost every aspect of 
airport design, operation, management, safety, and finance.7  The principal Grant Assurances 
require airport sponsors: 

7 The current 39 Grant Assurances are available on the FAA’s web site: 
https://www.faa.gov/airports/aip/grant_assurances/media/airport-sponsor-assurances-aip.pdf



March 25, 2021 
Page 5 

• To operate the airport as a public airport and to allow reasonable, nondiscriminatory 
access to all aeronautical users. 

• To not grant any aeronautical user an exclusive right to operate at the airport. 

• To spend all airport revenue on the capital and operating needs of the airport. 

• To become as financially self-sustaining as possible. 

• To use airport property in a manner approved by the FAA on an Airport Layout 
Plan. 

• To abide by the FAA’s determinations regarding safety. 

• To maintain the airport, including runways and taxiways, in a safe manner. 

As you can see from this summary, the Grant Assurances comprehensively regulate virtually every 
aspect of an airport for the 20-year (or longer) duration of the grant agreement.  Although the FAA 
has not issued formal regulations to implement the Grant Assurances, it relies on a variety of 
internal Orders, Advisory Circulars, and informal interpretive documents to provide guidance to 
airport sponsors.  In addition, the FAA issues informal, non-binding decisions on grant obligations8

and binding decisions following formal administrative litigation addressing grant compliance 
issues.9  Any question about how a specific Grant Assurance applies in any specific circumstance 
would require research into how the FAA has construed that Assurance. 

The FAA has considerable discretion to administer the Grant Assurances.  If the FAA makes a 
formal finding that an airport sponsor has violated any of the Grant Assurances, the FAA can 
withhold future grant funds and/or seek an injunction to compel compliance. 

With respect to access and operational restrictions, the FAA has developed a robust review process 
to limit the ability of airport sponsors to adopt access and operational restrictions.10  To simplify a 
complex process, the FAA requires airport sponsors to show that they have exhausted all non-
restrictive means to address noise concerns, that the restrictions show a “balance” between limiting 
noise and restricting flight operations, and will not unreasonably restrict access to the airport.  
Restrictions are subject to close scrutiny by the FAA, including review at FAA Headquarters in 
Washington.  The FAA’s standards are broad in nature and afford the FAA considerable discretion 
to decide what is the appropriate “balance” and what is “reasonable.”  As Naples’ experienced in 
adopting the Stage 2 ban, that review is onerous and often appears unreasonable, in part because 
it is intended to discourage airport sponsors from adopting restrictions.  As illustrated in response 

8 14 C.F.R. Part 13. 

9 14 C.F.R Part 16.   

10 See generally FAA Order 5190.6B, Airport Compliance Manual (Sept. 30, 2009) (Chapter 13, Airport Noise and 
Access Restrictions). 
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to your Question 5, the FAA almost always finds that operational and access restrictions violate 
the Grant Assurances.11

Question 3. Which airport sponsors, if any, have attempted to cap operations (type/total/hours 
of operations, etc.) and what were the outcomes? 

Prior to 1990, a number of airport sponsors adopted restrictions, such as curfews, limits on noisy 
aircraft, noise caps and budgets, including a number of restrictions at California and New York 
airports.12  Most of these were upheld in court in the face of challenges on constitutional grounds.  
These restrictions, to the extent that they have been continuously in effect since 1990, remain 
lawful.   

As discussed above and below in response to your Question 5, the enactment of ANCA in 1990 
has effectively prevented the adoption on new access and operational restrictions intended to 
address noise concerns, including caps on operations.13  The only proposal for a formal cap on 
operations since 1990 of which we are aware is the Town of East Hampton’s proposal to limit the 
number of loud helicopter operations during certain peak times.  That measure was struck down 
by the courts because the Town did not follow the ANCA approval process.14  The FAA never 
addressed whether East Hampton’s restrictions violated grant conditions. 

Question 4. Communities and/or airport sponsors capping “growth” at airports, i.e., limiting 
the number of hangars, ramps, facilities for operators/FBO. etc. 

A limit on growth that is tied to airport operations would constitute an access restriction and would 
require FAA approval under ANCA as well as review under the Grant Assurances.  As discussed 
above, we are not aware of an airport that has implemented a cap on growth since 1990.  Further, 
states, counties, cities, and communities that are not themselves airport sponsor are prohibited by 

11 E.g., City and Cnty. of San Francisco v. FAA, 942 F.2d 1391 (9th Cir. 1991) (striking down ban on one noisy aircraft 
type under the Grant Assurances as unjustly discriminatory); City of Santa Monica v. FAA, 631 F.3d 550 (D.C. Cir. 
2011) (striking down restriction on Approach Category C & D aircraft). 

12 E.g., Nat’l Helicopter Corp. of Am. v. City of New York, 137 F.3d 81 (2d Cir. 1998) (helicopter curfew); Santa 
Monica Airport Ass’n v. Santa Monica, 481 F. Supp. 927, 938 (C.D. Cal. 1979), aff’d, 659 F.2d 100 (9th Cir.1981) 
(curfew and other airport access rules); Nat’l Aviation v. City of Hayward, 418 F. Supp. 417, 429-430 (N.D. Cal. 1976) 
(curfew on noisy aircraft); Alaska Airlines v. Long Beach, 951 F.2d 977 (9th Cir. 1992) (cap on commercial operations 
and noise limits for individual aircraft); SeaAir NY, Inc. v. City of New York, 250 F.3d 183 (2d Cir. 2001) (ban on 
commercial air tour flights by sea planes); Global Int’l Airways Corp. v. Port Auth., 727 F.2d 246 (2d Cir. 1984) 
(interim noise budget restricting the number of operations by noisy aircraft).   

13 A handful of restrictions that have been implemented without any apparent FAA scrutiny, likely because the airports 
were not grant obligated or no aircraft operator complained to the FAA.  E.g., Nat’l Helicopter Corp. of Am. v. City 
of New York, 137 F.3d 81(2d Cir. 1998) (helicopter curfew); SeaAir NY, Inc. v. City of New York, 250 F.3d 183 (2d 
Cir. 2001) (ban on commercial air tour flights by sea planes). 

14 Friends of East Hampton Airport v. Town of East Hampton, 841 F.3d 133 (2d Cir. 2016). 
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federal law from imposing operational restrictions on airports.15  Non-sponsors may exercise 
limited land use authority to restrict expansion of an airport beyond existing airport property, 
although land use measures that interfere with safety and current operations may be preempted.16

Although an airport sponsor can make decisions about whether to build or not build new facilities, 
a decision not to build facilities when there is demonstrated demand, or to refuse a request by an 
applicant to build such facilities, could be construed to violate one or more Grant Assurances, 
including those governing unjust discrimination, economic discrimination, reasonable access, 
exclusive rights, and financial self-sustainability.  The FAA has stated, and made clear in informal 
discussions, that an otherwise reasonable decision will be considered an impermissible access 
restriction if the FAA determines the intent is to address noise.  For example, the Omaha Airport 
Authority had imposed a weight restriction on aircraft using the airport based on the load-bearing 
capacity of the runways.  Two aircraft operators challenged that restriction as a noise and access 
restriction subject to ANCA.  The FAA determined that the weight limit was not subject to ANCA 
because it was not intended to limit noise, but reflected the airfield’s physical capabilities.17  The 
FAA has reiterated that policy in a subsequent draft policy on runway weight restrictions making 
clear that weight restrictions not based on objective engineering analysis would be treated as a 
noise restriction subject to review under ANCA and the Grant Assurances.18

In our experience, the FAA is likely to apply a similar analysis to restrictions based on physical or 
infrastructure constraints and pursue enforcement action when it believes that an airport sponsor’s 
actions are motivated by a desire to address community concerns with noise.  The FAA will take 
the same hard-line approach if it believes an airport sponsor is not performing repairs and 
maintenance in order to discourage use of the airport, as it has shown in a variety of different 
cases.19

15 City of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973). 

16 City of Cleveland v. City of Brook Park, 893 F. Supp. 742 (N.D. Ohio 1995) (zoning authority over airport expansion 
project, including runways, not preempted by federal law); Dallas/Ft. Worth Int’l Airport Bd. V. City of Irving, 854 
S.W.2d 161 (Tex. Ct. App. 1993) (same).  But see Tweed-New Haven Airport Auth v. Town of E. Haven, 582 
F. Supp.2d 261 (D. Conn. 2008) (non-sponsor preempted from regulating runway safety area construction). 

17 Letter from C. Rich, Associate Administrator for Airports to R. Studenny, Counsel to Millard Refrigerated Services, 
dated April 7, 1995).   

18 Proposed Policy on Weight-Based Restrictions at Airports, 68 Fed. Reg. 39,176 (July 1, 2003). 

19 For example, there are a large number of FAA decisions finding that restrictions on skydive operators, such as 
insurance requirements, limiting access to an on-airport drop zone, and other lease conditions, violate the Grant 
Assurances if they are unreasonably high and show an exclusionary intent.  E.g. Kurtz v. City of Casa Grande, FAA 
Docket No. 16-16-01, Final Agency Decision (Nov. 19, 2018); Bodin v. Cnty. of Santa Clara, FAA Docket No. 16-
11-06, Final Agency Decision (Aug. 12, 2013); Sacramento v. City of Lincoln, FAA Docket No. 16-09-09, Director’s 
Determination (May 24, 2011); Johnson v. Yazoo Cnty., FAA Docket No. 16-04-06, Director’s Determination (Feb. 
9, 2006); Skydive Paris, Inc. v. Henry Cnty., FAA Docket No. 16-05-06, Director’s Determination (Jan. 20, 2006); 
Nat’l Airlift Support Corp. v. Fremont Cnty. Bd. of Comm’rs, FAA Docket No. 16-98-18, Final Decision and Order 
(Sept. 20, 1999). 
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That said, physical limitations at the airport, such as the absence of developable land, runway 
pavement strength limits, size constraints, lack of gates, may impose de facto limits on growth or 
certain operations.  Airport sponsors need to be extraordinarily careful that decisions to limit 
growth or operations attributable to physical availability of space, or the physical ability to 
accommodate certain operations, are truly based on physical limitations supported by appropriate 
engineering analysis.  As noted above, the FAA, and airport users, can be expected to challenge 
such restrictions if they believe the physical restriction is being used to mask a policy decision to 
limit growth or operations.   

Question 5. Previous Part 13 and Part 16 regarding the above, and outcomes, including length 
of process and costs to the petitioner and airport sponsor.  Please include data including dates, 
airports, and petitioners. 

Over the years, the FAA has adjudicated a large number of Part 13 and Part 16 cases involving 
operational and access restrictions, and it would take a substantial effort to identify, analyze, and 
summarize all of them.  This is particularly true for Part 13 cases.  Because they are the culmination 
of an informal, and non-binding, process, Part 13 decisions are usually addressed in a letter from 
an FAA District or Regional office and are not collected in any one place making it extremely 
difficult to research Part 13 decisions comprehensively.  Moreover, most of the Part 13 and Part 
16 access cases involve issues not germane to Naples, such as restrictions on skydive and banner-
towing operations or cases challenging FBO and hangar lease provisions as unreasonably 
restrictive.  While we can undertake that research, we would want to discuss a budget and time 
frame to do so before embarking on such a time-consuming project. 

That said, however, we can summarize several matters involving aircraft operational restrictions 
we have handled or are knowledgeable about.  We believe these examples will give you the 
information you are looking for.  If not, we can do the research necessary to provide more examples 
or details, at your request. 

Airport Restriction Legal 
Proceedings 

Outcome 

Naples, Florida (APF) Stage 2 Ban Part 16; federal 
litigation

Upheld 

Santa Monica, CA 
(SMO) 

Ban on Approach 
Category C&D 
Aircraft

Part 16 and appeal Struck down under 
Grant Assurances20

20 City of Santa Monica v. FAA, 631 F.3d 550 (D.C. Cir. 2011) (striking down restriction on Approach Category C & 
D aircraft)  https://www.faa.gov/airports/environmental/airport_noise/part_161/media/Burbank_10_30_09.pdf. 
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East Hampton, NY 
(HTO) 

Curfew and Caps on 
Loud Aircraft and 
Helicopters

Federal litigation; 
related Part 16s 

Struck down for not 
complying with 
ANCA21

Lantana, FL (LNA) Jet Ban Part 13; Part 16 
and appeal 

Struck down under 
Grant Assurances and 
as not grandfathered 
under ANCA (appeal 
pending)22

Hollywood-Burbank, 
CA (BUR)

Curfew Part 161 Part 161 application 
denied23

Los Angeles 
International (LAX)

Restriction on Eastern 
Nighttime Departures

Part 161 Part 161 application 
denied24

Cincinnati, OH Lunken 
Field (LUK) 

Refusal to permit 
certain scheduled 
operations

Part 16 Struck down under 
Grant Assurances25

Centennial, CO (APA) Ban on scheduled 
operations

Part 16 and appeal Struck down under 
Grant Assurances26

Pompano Beach, FL 
(PPM) 

Ban or limits on stop-
and-go operations, 
intersection take-offs, 
gliders, touch-and-
go’s, taxi-backs, and 
prolonged engine run-
ups

Part 16  Struck down under 
Grant Assurances27

In addition, it is important to note that many airport sponsors have considered adopting operational 
restrictions but did not proceed because of informal resistance from the FAA and/or airport users.  
In particular, aviation interest groups such as AOPA and NBAA are very aggressive in opposing 
proposed operations restrictions, and motivating the FAA to become involved, in order to prevent 
proposals from becoming effective. 

21 Friends of East Hampton Airport v. Town of East Hampton, 841 F.3d 133 (2d Cir. 2016) (striking down curfews 
and other restrictions on loud helicopters and aircraft). 

22 Forman v. Palm Beach County, FAA Docket No. 16-17-13, Final Agency Decision (Jan. 10, 2021) (appeal pending). 

23 https://www.faa.gov/airports/environmental/airport_noise/part_161/media/Burbank_10_30_09.pdf. 

24https://www.faa.gov/airports/environmental/airport_noise/part_161/media/Final-Determination-LAX-Part%20161-
Application-20141107.pdf. 

25 Flamingo Express, Inc. v. FAA, 536 F.3d 561 (6th Cir. 2008). 

26 Arapahoe Cnty. Pub. Airport Auth. v. FAA, 242 F.3d 1213 (10th Cir. 2001). 

27 Aircraft Owners and Pilots Ass’n v. City of Pompano Beach, FAA Docket No. 16-04-01, Director’s Determination 
(Dec. 15, 2005). 
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Case Studies.  We have counseled a number of clients on potential operational and growth 
restrictions to address community concerns over noise and other environmental impacts.  Four of 
those in particular illustrate the challenges airport sponsors face in adopting caps or other limits 
on operations.  In order to provide some additional detail to the chart above, we thought it would 
be helpful to provide a narrative summary of these matters.  In particular, these case studies 
highlight that disputes over access and operational restrictions typically involve multiple parties 
and litigation in multiple forums, often including Part 13 and/or Part 16 proceedings.  As the case 
studies below illustrate, the result is often a complex, lengthy, expensive, and multi-front battle. 

Naples Stage 2 Ban.  The Naples Stage 2 ban remains one of the prime examples of the challenges 
in implementing an aircraft restriction to address community noise concerns and is the only such 
restriction successfully implemented since 1990.  The Stage 2 ban was formally proposed in 1999.  
Over approximately 3 years, the Authority prepared numerous studies (including the required Part 
161 study), which involved multiple consultants and supporting studies.  In addition, the FAA 
posed an inordinate number of questions requiring additional study and analysis in order to 
respond.   

Once the Part 161 study was completed and the FAA acknowledged that the study complied with 
Part 161, the Authority adopted the Stage 2 ban and was immediately sued in federal court by 
airport users and national aviation interest groups challenging the ban under a variety of 
Constitutional theories.  After several years of litigation, the Authority ultimately prevailed. 

In addition, and despite its acceptance of the Part 161 study, the FAA initiated a formal Part 16 
proceeding against the Authority asserting that the Stage 2 ban violated the Authority’s grant 
obligations.  That administrative process itself lasted several years and encompassed three levels 
of review at the FAA, including an evidentiary hearing before an FAA hearing officer.  Not 
surprisingly, the FAA ruled at every stage that the restriction violated the Grant Assurances.  
Ultimately, the Authority appealed the case to the United States Court of Appeals for the District 
of Columbia Circuit, which reversed the FAA’s decision and upheld the Stage 2 ban.  The appeal 
took approximately 18 months. 

Overall, the process to adopt the Stage 2 ban took about five years and was reported to have cost 
over $ 5 million in legal, consultant, and expert fees, in addition to substantial staff and Authority 
time. 

East Hampton Helicopter Restrictions.  The Town of East Hampton, NY has been the focus of 
aircraft noise controversy since the early 2000s.  One result of that controversy was the 2004 
decision of the Town to stop accepting FAA grants in order to escape the conditions of the grants 
after the 20-year grant term expired.  When, in the late 2000s, the Town began experiencing 
increased noise from helicopters, it faced calls from the community to adopt restrictions on 
helicopter operations.  For reasons that are unique to East Hampton and too complex to summarize 
here, the FAA has indicated that ANCA would not apply to East Hampton if it did not accept FAA 
grants and that it would not enforce certain of the Grant Assurances after 2014 (but before the 
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grant agreement expired).  In anticipation of that 2014 date, the Town developed a series of 
restrictions on helicopters, including nighttime restrictions and additional restrictions on the 
loudest helicopters.  When the Town adopted the restrictions in early 2015, it was immediately 
faced with litigation on multiple fronts. 

First, a coalition of helicopter operators challenged the restrictions on multiple grounds under 
federal law, including failure to comply with ANCA, and sought an emergency injunction to block 
implementation of the restrictions.  The FAA did not directly participate in the litigation or seek 
to block the restrictions itself, although it was clearly opposed to the restrictions.  The US District 
Court for the Eastern District of New York enjoined some of the restrictions but allowed some of 
the restrictions to go into effect.  Both sides appealed to the US Court of Appeals for the Second 
Circuit, which held in 2016 that ANCA applied to the helicopter restrictions (despite the FAA’s 
statements to the contrary).28  As a result, the Town rescinded the restrictions while it considered 
whether to seek FAA approval under ANCA.  Our understanding is that the Town is preparing the 
necessary Part 161 application but has not completed it.  The preparation of and litigation over the 
restrictions took almost 3 years to complete.  We are not privy to the full extent of the Town’s 
costs, including experts, but it is reasonable to estimate legal fees and costs in connection with 
preparing defending the restrictions may have been over $3 million.   

Second, airport users filed three separate Part 16 complaints challenging the helicopter restrictions 
and other Town actions, such as an increase in landing fees and fuel flowage fees, using airport 
revenue to defend the helicopter restrictions, and alleged failure to maintain the airfield.  The Town 
prevailed in two of those proceedings and the third is still pending.  Although not all of those Part 
16 cases related directly to the helicopter restrictions, all were related because airport users viewed 
the Town’s actions as part of a strategy to discourage operations, whether by increasing operating 
costs or failing to maintain the airport.  Further, although the FAA did not initiate a Part 16 
proceeding itself, it has exercised greater regulatory oversight than usual because it too is 
concerned that the Town is using its control over the airport facilities to discourage use of the 
airport as a way to control noise. 

The Town’s effort to implement operational restrictions has lasted over 10 years and continues at 
an estimated cost of many millions of dollars. 

Lantana (Palm Beach County) Jet Ban.  In the late 1980s, prior to ANCA, Palm Beach County 
adopted a ban on jet operations at one of its general aviation airports, Lantana Airport, and 
continuously enforced that ban thereafter as a restriction grandfathered under ANCA.  Over the 
years, and after ANCA was in effect, the FAA had accepted the jet ban as grandfathered. 

In early 2016, an airport user filed a Part 13 complaint alleging that the County had repealed the 
ordinance adopting the jet ban and therefore lost its grandfathered status.  He obtained a favorable 

28 Friends of East Hampton Airport v. Town of East Hampton, 841 F.3d 133 (2d Cir. 2016). 
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decision from the FAA’s Airport District Office, but the County continued to believe the jet ban 
was properly in effect and grandfathered and did not repeal it.  The airport user then filed a formal 
Part 16 complaint alleging violations of Grant Assurances premised on the loss of the ANCA 
grandfather and that the restriction unreasonably restricted access by excluding jet aircraft while 
allowing louder non-jet aircraft to operate.  The FAA agreed at two levels of administrative review 
and has threatened to terminate the County’s eligibility for FAA grants if it does not stop enforcing 
the jet ban.  The County has appealed the decision to the US Court of Appeals for the 11th Circuit 
and a decision is expected in the next 12-18 months.   

To date, the County has incurred hundreds of thousands of dollars in legal fees and costs to defend 
the Part 13 and Part 16 matters.  There will be substantial additional fees in connection with the 
appeal.  The matter has also consumed substantial staff time. 

Santa Monica Approach Category C & D Ban.  Santa Monica Municipal Airport is located in the 
midst of relatively dense residential development.  Beginning in the 1970s, corporate jet operations 
began to increase, and with increased noise came increased calls to limit operations.  In response, 
the City adopted a curfew and other restrictions, which were ultimately upheld by the courts.29

After subsequent disputes with the FAA and other stakeholders over noise-related issues, the City 
and the FAA entered into a Settlement Agreement that allowed the City to enforce certain 
restrictions and obligated the City to keep the airport open until at least 2015.  The City stopped 
taking FAA grants in 1994. 

As jet traffic continued to increase, concerns about noise and safety also increased.  Because the 
airport is located on a constrained site, it has substandard runway safety areas and busy arterial 
streets just off the runway ends.  As larger, and faster, aircraft began using the airport, the City 
became concerned about aircraft overshooting the runway and crashing in the streets or nearby 
homes.  Accordingly, in 2002, the City’s Airport Commission proposed to ban Approach Category 
C & D aircraft so that the aircraft using the airport matched its runway safety areas.   

The FAA immediately objected and filed a Notice of Investigation under Part 16 asserting the 
restriction would violate the City’s grant obligations.  Over the next 6 years the City and the FAA 
attempted to reach an agreement on restrictions.  When those efforts failed in 2008, the City 
adopted the restriction.  The FAA immediately issued a Cease and Desist Order and went to federal 
court to obtain an injunction to enforce the order, which the court granted.  Shortly thereafter, the 
FAA issued a decision in the Part 16 matter finding that the restriction violated the City’s grant 
obligations.  The City invoked its right to an evidentiary hearing to appeal the decision (as Naples 
had also done).  After a week-long administrative trial, the FAA Hearing Officer largely affirmed 
the Director’s Determination.  The City appealed the decision to the Associate Administrator for 
Airports, who affirmed the Hearing Officer.  The City appealed that decision to the US Court of 

29 Santa Monica Airport Ass’n v. Santa Monica, 481 F. Supp. 927, 938 (C.D. Cal. 1979), aff’d, 659 F.2d 100 (9th 
Cir.1981) (curfew and other airport access rules). 
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Appeals for the DC Circuit, which ultimately upheld the FAA’s decision that the Category C & D 
ban violated the City’s grant obligations.30

That did not end the City’s disputes with the FAA, however.  Pursuant to the 1984 Settlement 
Agreement, and the fact that the City had stopped taking FAA grants in 1994, the City took the 
position that it could close the airport after 2014.  The FAA disagreed, contending first that the 
City had extended its grant obligations through at least 2024 by signing an amendment to a grant 
agreement and that the City could never close the airport under the terms of a 1948 Surplus 
Property Act deed.  The precise issues in dispute are highly technical and detailed, but suffice it 
say that the FAA took a creative and aggressive position in an effort to prevent the City from 
closing the airport.  Ultimately the City filed a quiet title action in federal court challenging the 
FAA’s position under the Surplus Property Act.31  The US District Court dismissed the case as 
untimely, but the Ninth Circuit reversed that decision and reinstated the suit. 

At the same time, an airport user filed a Part 16 complaint challenging the City’s decision to close 
the airport because the City executed a grant amendment in 2003, allegedly extending the City’s 
grant obligation to keep the airport open until 2023.  In 2016, the Associate Administrator for 
Airports issued a decision agreeing with the airport user that the City’s grant obligations continued 
until 2023.32  The City appealed that decision to the Ninth Circuit.33  An additional Part 16 
proceeding was initiated by the FAA to investigate whether a series of City decisions regarding 
FBO leases, limiting leaded fuel sales, and other matters related to the closing of the airport 
violated the City’s grant obligations.34  On December 12, 2016, the FAA issued an Interim Cease 
and Desist order ordering the City to refrain removing the FBOs pending resolution of the matter.   

Before those three cases were resolved in court, the FAA and the City entered into a settlement 
agreement that, in short, required the City to keep the airport upon until 2028 and allowed the City 
to shorten the runway subject to certain procedural requirements.35

We are not privy to the full extent of the City’s costs of trying to impose operational limits but 
estimate that fees and costs in connection ran into many millions of dollars. 

30 City of Santa Monica v. FAA, 631 F.3d 550 (D.C. Cir. 2011). 

31 City of Santa Monica v. United States, Case No. CV 1308046 JFW (VBKx) (filed Oct. 31, 2013). 

32 Nat'l Bus. Aviation Assoc., v. City of Santa Monica, FAA Docket No. 16-14-04 (Final Agency Decision Aug. 15, 
2016). 

33 City of Santa Monica v. FAA, Case No. 16-72827 (9th Cir.). 

34 In re Compliance with Fed, Obligations by the City of Santa Monica, FAA Docket No. 16-16-13 (filed Sept. 26, 
2016). 

35 A copy of the Settlement Agreement and related documents can be found here: 
https://www.faa.gov/airports/airport_compliance/santa_monica_settlement/. 


